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Tliis is an appeal of a post- ,foredpure eviction matter, fbu

effiult ttg on ffi i and Ronald

SWinmanns' `'€hie Swinmanns hC3mo max sold to Respoii&nt Federal

National Mortgage A5SIMi ti ("Fannie mae - ) ata>trustee'ssale,

Washington law provides tbat l conic Mac €:is The purchaser was entitled to

posessi:on of the property INve- 3t" (20) days- after flit tmstec:'s When

he 'Steimnanns refused to vacate the - premises :1"'anni : Mae €niIdatod this

dalaw tl de4inYr alaion to ba the Steinr vms e ic:ted, Ì° e trial noun

issued an order t'or tt' <wi it of restitution.. The Steiru'nanns then filed this

ppmil;. The foundation of the Steinmann s appeal is t die trial ecattrt<

flailed to find a genuine. issue ofinaterial fact re ardin the propr oi`'the

raised beftire Elie trial court and are not Pregcry d for appezil..

RESTATE OF THE [ISSUES

L NX etJ er the teint uums - kvaive.d'their rkght to contest the

foreclosure.; sale. ' y failing to edit n tlxe'saJe under RCW 61.20

Wheflier the trial court. propedy land t4at I'annie Mae was

entitled to msses,sic:m of the property at ;i:Ss€.€e'



31 N€.'helhe. €r Fannie Mae isr:ntilled to auwrnoy s fi-.e- and costs`'

RESTATEMENT OfTHE

lo 2,008, the Stcffilylanns borrowedrrioney. from IndyNtlas

F.S.13, ('Q indyMac" tired by a de.ed of trust on € eir property in

St i anal is defaulted on the loan obli?ation, l.ndy Mac began th

p' ofnon to eolosing its', intomst. in the ra Qny, ' h

Stei- amanns were notified of their defamiltwid of the tru€ tee s sale,

including their right to eq,j in the <s, for a€ yreason, Cp at 11=1,, 15,.

Specifically, tlt y. mere provided vvith a '' notice ; of salo that stated

An -vorte Ir..ving Any o jeetic. € to the sale o an ; 3€'3mdsvhav"oever'

will be a.fffordod an oppormnity to be ho arcl as to thoso,objections, if

they. bring a lawsuit tea restrain the same pursuant to RCI 61.24,IX.

Failtire to'brin smh a lay sm'It may resaift in a waiver o any pma

ground's for i tv alidttting this TrcasTWs Sale.", Cp <at 1"15,, Theyals

were inthat their right to oc..e.upy thepkvould terininate

on the ` 0th day following the. sal:. CP at 135,

After duet €Icing, on their loan, the Stelatmams assert the

tt lied> :liar loammodificationfic€ sion w th Ind N1.11C CP at 1 1A The

trustee's sale ,vas Al order to allow for at trial



modification. _` I € >.121-125, 1.11 5e ')01 Off, the Stnt

modification application w.. $,,, denied and tbey were informed of lhi; by.

mail. C'P at 115- 8, As the po- tpartemcnt, had caused the sale chat

to Ego extc:.rtc1ed bvvo td 120 &i s t'roni the orig ua1 notice of ale, the

trustee issued 'a notice of discontinuance acid then a ne-u notice of '

default, CP iit 1 5, ' 1 ''"

pl̀ae e t cst :  of trustee's sate '.v'as recorded o Febru ry 25,

2011.. with tile Clark C otmay Audltor. duly served mid publ.Vshed,

Cp at 127 I'lle Steintowins did not sue to .rostrain the '1areelosum.

sale: and di:d not T.nake Iarerrt: I reInstate 1-1ei- loart..r'1.pp —A rt. Br.,

Lit ' t;.'P at 117, Instead, they allege that the c otttinued to seek a low

rtodilcation and contacted the trustee € irec:tly''lo requeSt. that the

trustee postpone die. sale. CP at 1'' l 6, On dune 4,  0 11Fannie Ma

riurchased the,;, propertyty a the truste t s C P at 813. The 't usiee s̀'

deed upon sate N•z" recorded ,;lu1-y 1' 201 - 1 CP at 86, At

the. tinge of sale.. the Stein111-11XIrts '. more than $311,000 on €tcei

rttfmgz:tgp obligation. CP at 128,

When the St-emmt nns failed to vacate after the wle,fitr is

ae i shed a notic to vacate, C: P at 84 Fannie Mae sr€od1 to r

unlawful deitai:ner based upon the Stoinmw!Ws ctrtttittued rofusal to



relinquish the pnop CNitt L 'The, Switimanns ans'wemd and raised

Pat9,1 ti, wid2 Priniarily the.

Steargue that Fannie Mao isnotO. to possession of the

rendering the TDUS void, Cpa-tI04, They Posit that the

that Farmle Mae doesnot have a right to evict thean,

In its . for summary j udgment, Numic NNW. argjied that

there was no getluitle issue of - mallerial fact for: trial., Fanniz Mae .

articulated that the Stcimmanns' affirniativo. defense to evicum that the

sale -"vas invalid hmawsc mid the Doc J of Trust Act they had

waived their right to challenge the finality (if the fircclosure by failing

to enjoin the sale "before it occurred, CP at 95. Pie StellIrAIM

cothat their case fall-,s -'x the n4rroUl exception to this

statutory provision as esidbliA by Cf. v. Relenius, 103 lok'n,2d 383,

88, 693 P," 68" (1 CP at 102, Tbe trial oourt &7anted Fannie

Mae'., motion for surnmary. judg-ment. CP at 174,

The Stchumanns ffled a pm se answer, then kyand throagh their attomey filed ''m
Affida in ContraN.-ontion of Plaintif-I's motioll Writ OfRes during tho sbow cause
hea CP at 16, 2L

4--



SUMMARY OF ARGUMENT

Ile that the Stchvnam did not

Revi ---- --- -- —.-- ---'~ see ^—'`-- -^--

rendefingmiunarv judgment appropriate, Moreover, the m4jorit of

the issues and assipunonts of eiror diat the Steffinuuinsmak on

appeaJ were notbefore the trial court and kvere not on



l'indings of fct are reviewed for substantial e idonce. ,'zt>€1 €irx

jlgvres 152 WaJh. App 809, 824 951 P.2d 291 1 998), "The

subs-ifilial e idence, standar i:z deferential and require -, th appellate

cour, to view all evidence and ifferenco", in I-ho light n1ore favorablo to

68, 139 P.3d 1€ 78 (at 06.): An ap: Uate. .xlurt may affirm a cart pit

tri'li w (It judgl .,Tnc$at'on any theory, eve.t.) it the trhil cou i 'eac11`y.'.d iIs

re-mit on some. irnprcpcT basis, Olson i. Scholes,. 17 WmiApp, 38

391,563 1).2d 1275 (1977)t

B. The Friel Court Properly Granted Sunman. Judgment to
Fa imic Maeas the Stec -R raan s Failed to Elsdablish There

Was Any Gve*ui e l s..sme of Fact wit ' Regard to the.
ttlkawf ll:l etamer.

The st.e.innia - is Pailcd to rims M? genuin i4sme of material

faet Nvitla regard to the eleme its of Fannie Mlae`s unlaw.f 1, demitier

a tiem' 'I lae Courfs urisdidion in are u11wvffil detainer actkni is

limi to tlet€ t e fight to _pos' session of the presperly>

Heare -rio 1 >: Keico Indus., kite.. 80 N ma Baia. 724,728 ;FP. 2d 06

0996l. If it aapears 'that the landlord has the. right to be restored by

immediate p€ 'w'ssio of the pm er €y' the Como ulustis'sue 'a writ of

retltution. RCW 59:18. 180, 1:3ecatuk title a.ff&t the right to

possession, defenses related €isle cm be Itcard, Elowe-v'.:.r, by failing= to



b 2secA theromedies afforded, -y RCW 6114, the Ste waived

tbeir nght to ms-sort this 46411-se-

The only argulnent that the Stei-ninarins.i-nade agai-tist their

eviction was that. Fame Mae doe", not have then to evict fliom

because, the trustee's ale did not finrec-lose their i-titerest ixi the

property, CP at 106, Tbe Steinnianns howover,. are barred from

contesting the validity of th.e. trustee"s sale as they f"Wed W eltjoin the

sale be it o urivd a-, required by Washington law. T i-

Bqvire sA 138 Wn-App, 13 1, 137-157p3d415 (200) zsc?eBrolvn v,

Household.,Realo- C'qrp., 146 WnApp, 1,57 P. 1d 2 ( 0

Because the Steiianimuis are precluded ftom raising wiy - issues of

Material faclreg-,Irding the vali,dity of the 17DUS, Fa imie Mae is

wifilled topossession of the property. as aniatter of lam.v.

C, The Stein man ns Failed to Fnjoi.n the Trustees Sale,, Thus
Rar.ring'fheirChalleng", to the Validiq. or Finality of the
Sale.

A proper foreQ,losure action extinguishes the debt and trallsfers

title to Ole beneficiary or to the successiftil, bidder at a public

forcelo"Ilre sale, '41bice V. Premi r Xkrt, k P - vs. Off-Yash. 1.5

WnAp 9121, 92-0, - 1239 P. 3d ] 148 (2010), Any onumerated entity may

a (mistee's sale coal any proper - fiowid. W If a, bo,7")-,Nver does

7-



not seek an irkianction under RC W 61.24.130 to :; ale,

the borrower wanes any charms that could inva.11date the, sale if the

demerits of waiver are met, Under this doctnine, a waiver oc-alrs who-JO

Party (1) re. ". ives notice of the right to enjoin the sale; (2). has' actual

or constructive k1lowledgeof as dedfensw to fort - closure bofore the szlje- -

and. ( to Ming an action to eqjoin the smlt. Bros ,vn, 146

Wri at - 163.

The Stei have not raised a mat rial iss 1 ra f a" uszw o, s o

I , -, 

iN,any of the three doments of - ai - ver doctrine. To beLyin., the

Steircumns do not dispuie tbat they - Wled to sue k) roitrwn or en
I

oinJ

the sale; which is the third element. M.'ithregard to the first waiverZ,

doment, die Steinnianns admit that they received all :presale notices of

the sale and, fore-C, loimre, (T at 114-15, The - record shovs, the noices

coaformod to the requirements oURM 61.24.040 and informed them

of their right to eqjoin the sale. CP at 133-36, The 1,wguap in these

notices is S-latutory under the Deed ofTrust Act. RCW61

The noticeshall be .111 substwitially the following Tho

Washingnon Court cifAjkj has relwatedly hold that the statutor

T dce 1, 1 V be 'surri Cienim s of znld trustee% sal. w.111, usl a I

y Express Sty rcrt., Ine, v. Sims, 87 Wla,Am), 741, 751 941 1

174 (199 (citing Koegd v Prudewialkfi4t, Sdve Bank 5 1 WmAPp,

g



108', 114, 752 ' .2d '- "W (1988), consequeIntl t thorc >is nw 'genuine

issue of rraat xl l fact regarding the lrr € €d €l: €rd, elenie is of the.

vaiver doctrine.

The second el nent'ot` the waiver doctrine bas similarly bee

established, the Stei € I ';aolual or constructive knowledge of

the facts t at formed the basis of a c:hmm vvhich could i va i €law a

f rcclrsur 4se - A persun is deer ed to .havec.onstructave,kaiowlcdgge

l a #aia if a pe.rson e°S,k€L:i ing reasonableble car `. could >haZ'o :ti.T'Aovv that

licit. fttr:rr>. at . %c:t>r 1lti5t

t <i P 1 ('2003), Gencrally only procedural do 'enses that arise

during the sale its0 (as Opposl l to substaratiw . defimscs) Qan foma a

basis - for setwu aside a sale , as there is nO way t()ra'borrowor to b

aware of those issues until the sale, has taken place, Plein V, Lackev

149 Wn.2 214. 225, 7 P,3d 106 ( For instance, COUTts t1ave set

aside a cc?mpleteel , la If during thtc sale the trustee -sells tide property

for (grosMv bQlow its; worth, bails to ac -ce t a bid, or icon i€ ues witb the

sale despite the boa-a-ovvers ur -iT.)g the defi.aaal €. Albice, 157 NNìi,,A p, at

921. These pracedurald6cIm mer ly technical in

artica.alat &l Nlses! for setting wyide the stale are o1'merit, even iftbe did, nqt waive tlae€aa..

9-




























